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CASES,	REGULATIONS	AND	STATUTES
by	Robert	P.	Achenbach,	Jr
 BANkruPTCY
GENErAL
 EXEMPTIONS.	The	case	involved	two	sets	of	debtors	who	were	
married	and	filed	joint	tax	returns.	Both	sets	of	debtors	claimed	a	
full	exemption	in	income	tax	refunds,	although	one	spouse	in	each	
couple	had	substantially	less	income	than	the	other.	The	trustee	
argued	that	the	exemption	for	each	debtor	should	be	reduced	to	
reflect	the	lesser	income.	The	court	held	that,	under	precedents	in	
New	York,	 the	rule	was	that	married	debtors	filing	jointly	were	
each	entitled	to	claim	one-half	of	the	refund	as	exempt,	up	to	the	
individual	limit	under	New	York	law.		In re Glenn, 2010-1 u.S. 
Tax Cas. (CCH) ¶ 50,422 (Bankr. N.D. N.Y. 2010).
FEDErAL
 DISCHArGE.	The	 debtor	was	 a	 self-employed	CPA	who	
reported	income	on	Schedule	E	since	the	business	was	organized	
as	an	LLC.	The	debtor	filed	for	Chapter	11	in	1992	and	operated	
the	business	as	debtor-in-possession	for	14	years.	The	IRS	assessed	
the	debtor	taxes	for	1999	through	2004.	 	The	debtor	received	a	
discharge	 in	 2006	but	 the	Chapter	 11	 plan	 did	 not	 provide	 for	
payment	of	the	1999	through	2004	taxes.	The	debtor	argued	that	
the	taxes	were	discharged	in	the	bankruptcy	case	but	the	IRS	ruled	
that	the	taxes	were	the	debtor’s	individual	liability	and	not	that	of	
the	estate.	The	court	remanded	the	case	back	to	the	IRS	Appeals	
Division	because	the	IRS	failed	to	determine	what	part	of	the	tax	
liability	belonged	to	the	debtor	individually	and	what	part	belonged	
to the estate.  Becker v. Comm’r, T.C. Memo. 2010-120.
 FEDErAL FArM
PrOGrAMS
 CONSErVATION STEWArDSHIP PrOGrAM. The CCC 
has	 adopted	 as	 final	 regulations	which	 set	 forth	 the	 policies,	
procedures,	 and	 requirements	 necessary	 to	 implement	 the	
Conservation	 Stewardship	 Program	 as	 authorized	 by	 Section	
2301	of	 the	Food,	Conservation,	 and	Energy	Act	 of	 2008	 (the	
2008	Farm	Bill).	The	purpose	of	 the	Conservation	Stewardship	
Program is to encourage producers to address resource concerns in 
a	comprehensive	manner	by	undertaking	additional	conservation	
activities, and improving, maintaining and managing existing 
conservation activities. 75 Fed. reg. 31609 (June 3, 2010).
 FEDErAL ESTATE
AND GIFT TAXATION
 LATE FILING OF rETurN.	The	decedent’s	estate	failed	to	
file	the	estate	tax	return	by	the	due	date	and	the	estate	also	failed	to	
file	Form	4768,	Application	for	Extension	of	Time	to	File	a	Return	
and/or	Pay	U.S.	Estate	Tax,	before	the	due	date	for	the	return.		The	
estate	did	file	Form	4768	40	days	 after	 the	 return	due	date	 and	
included	several	explanations	for	the	late	filing,	including	difficulty	
in	valuing	estate	property	and	difficulty	in	acquiring	funds	to	pay	the	
estimated	estate	tax.	The	IRS	rejected	the	request	for	an	extension	
and	assessed	penalties	and	interest	for	late	filing	and	late	payment	
of	estate	taxes.	The	court	held	that	the	IRS	abused	its	discretion	
under	Treas.	Reg.	§	1.6081-1(c)	in	rejecting	the	extension	request.	
The	court	noted	that	 the	estate	had	demonstrated	several	factors	
which	had	made	a	timely	filing	of	the	estate	tax	and	the	application	
for	an	extension	impracticable.		The	court	noted	in	particular	that	
the	application	for	an	extension	itself	required	that	the	estate	have	
sufficient	basis	for	the	amount	of	taxes	paid	with	the	application;	
therefore,	if	the	estate	had	not	yet	acquired	sufficient	information	
to	make	 a	 reasonable	 tax	 determination,	 the	 application	 for	 an	
extension was not possible.  Estate of Proske v. united States, 
2010-1 u.S. Tax Cas. (CCH) ¶ 60,594 (D. N.J. 2010).
 MArITAL DEDuCTION. The decedent and spouse created 
a	revocable	trust	which	provided	that	upon	the	death	of	the	first	
grantor,	 the	 trust	was	 to	 be	 divided	 into	 three	 separate	 trusts:	 a	
survivor’s	trust,	a	unified	credit	trust,	and	a	marital	deduction	trust.	
The	survivor’s	trust	and	the	unified	credit	trust	were	established,	but	
decedent’s	gross	estate	lacked	sufficient	assets	to	create	the	marital	
deduction	trust.	The	executor	filed	the	decedent’s	Form	706	with	
all	of	decedent’s	property	passing	to	spouse	reported	on	Schedule	
M. No QTIP election was made or deemed to be made with respect 
to	any	property.	Thereafter,	spouse	received	a	letter	forwarded	to	
her	from	a	previous	address	advising	her	that	decedent	and	spouse	
owned	stock	in	a	company	for	which	decedent	had	worked	early	
in	his	career.	The	estate	requested	an	extension	of	time	to	make	the	
QTIP	election	under	I.R.C.	§	2056(b)(7)	which	was	granted	by	the	
IRS.		Ltr. rul. 201020002, Jan. 17, 2010.
 POWEr OF APPOINTMENT. The decedent and decedent’s 
spouse	had	created	a	trust	under	their	wills	for	their	children.	The	
executor was advised that the trust could be interpreted as granting a 
general	power	of	appointment	over	the	trust	principal.	The	executor	
obtained	a	court	ordered	reformation	of	the	trust	on	the	basis	that	
the	original	language	was	a	scrivener’s	error.	The	IRS	ruled	that	
the	 reformation	of	 the	 trust	 removed	 the	 power	 of	 appointment	
over	trust	principal	and	did	not	constitute	an	exercise	or	release	of	
a	power	of	appointment.		Ltr. rul. 201020001, Dec. 31, 2009.
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 TrANSFErS MADE WITHIN THrEE YEArS OF 
DEATH.	In	a	Chief	Counsel	Advice	letter,	the	IRS	ruled	that,	
under	 I.R.C.	§§	2035(b),	2104(b),	 the	gift	 tax	 	paid	on	gifts	
made	within	three	years	of	death	by	a	nonresident	alien	are	not	
included	in	the	U.S.	estate	of	the	nonresident	alien	decedent. 
CCA Ltr. rul. 201020009, April 16, 2010.
 FEDErAL INCOME 
TAXATION
 ACCOuNTING METHOD. The	 taxpayer	 filed	 a	 Form	
1128,	“Application	To	Adopt,	Change,	or	Retain	a	Tax	Year,”	to	
change	its	accounting	period,	for	federal	income	tax	purposes,	
from	a	52-53-week	taxable	year	ending	on	the	Saturday	nearest	
to	January	31,	to	a	taxable	year	ending	December	31.	The	Form	
1128	was	untimely	filed	because	it	was	filed	after	the	due	date	for	
the	short	tax	period	created	by	the	change.	The	IRS	granted	an	
extension	of	time	to	file	the	Form	1128	based	on	the	taxpayer’s	
representation	that	the	form	was	filed	as	soon	as	the	error	was	
discovered. Ltr. rul. 201021001, Feb. 18, 2010.
 CHArITABLE OrGANIZATIONS. The	IRS	Commissioner	
has	issued	a	statement	encouraging	small	($25,000	or	less	in	
annual	receipts)	non-profit	organizations	to	file	electronic	Form	
990-N	even	though	the	May	17,	2010	deadline	has	passed.	The	
Commissioner	stated	that	the	IRS	will	help	these	organizations	
avoid	loss	of	tax-exempt	status.	See	“Annual	Electronic	Filing	
Requirement	for	Small	Exempt	Organizations	—	Form	990-N	
(e-Postcard),”	available	online	at	www.irs.gov/charities/article/
0,,id=169250,00.html.	2010-ArD 098-2.
 COMMuNITY PrOPErTY.	On	 September	 29,	 2006,	
California	enacted	Senate	Bill	1827	which	repealed	the	language	
of	 the	California	Act	 providing	 that	 earned	 income	was	not	
to	 be	 treated	 as	 community	 property	 for	 state	 income	 tax	
purposes.	Thus,	effective	January	1,	2007,	the	earned	income	
of	a	registered	domestic	partner	must	be	treated	as	community	
property	for	state	income	tax	purposes	(unless	the	RDPs	execute	
an	 agreement	 opting	out	 of	 community	 property	 treatment).	
As	a	result	of	the	legislation,	California,	as	of	January	1,	2007,	
treats	 the	 earned	 income	of	 registered	 domestic	 partners	 as	
community	property	for	both	property	law	purposes	and	state	
income	tax	purposes.	In	a	Chief	counsel	Advice	letter,	the	IRS	
ruled	 that	 for	 tax	years	beginning	after	December	31,	2006,	
a	California	registered	domestic	partner	must	report	one-half	
of	 the	 community	 income,	whether	 received	 in	 the	 form	of	
compensation	for	personal	services	or	income	from	property,	on	
his	or	her	federal	income	tax	return,	unless	the	partners	execute	
an	agreement	opting	out	of	community	property	treatment.		This	
is	believed	 to	be	 the	first	 time	IRS	has	recognized	same-sex	
marriages	 (registered	domestic	 partners	 in	 this	 ruling).”	See	
Wall Street Journal, June 5, 2010, page A3. CCA Ltr. rul. 
201021050, May 5, 2010.
 CONSTruCTIVE rECEIPT.	The	taxpayer	was	a	partner	
in	a	firm	which	was	sold	to	another	company.	The	taxpayer	
received	shares	in	the	acquiring	company,	although	75	percent	
of	the	shares	were	held	in	escrow,	were	subject	to	loss	if	the	
taxpayer	quit	or	was	fired,	and	could	not	be	sold	for	five	years.	
The	taxpayer	included	the	value	of	all	the	shares	in	income	
in	 the	 year	 of	 the	 sale	 but	 later	filed	 for	 a	 refund	because	
the shares had no value due to the restrictions. The court 
held	that	the	shares	were	income	when	transferred	because	
the	 taxpayer	 enjoyed	all	 the	benefits	of	ownership	 and	 the	
restrictions	applied	so	as	to	guarantee	the	taxpayer’s	continued	
performance.	The	court	noted	several	cases	supporting	this	
holding	 and	 the	 actions	 of	 the	 parties	 in	 structuring	 the	
transfers	 in	 this	way	so	as	 to	obtain	maximum	tax	savings	
when the shares appreciated.  united States v. Fort, 2010-1 
u.S. Tax Cas. (CCH) ¶ 50,432 (N.D. Ga. 2010).
 COurT AWArDS AND SETTLEMENTS. A decedent’s 
estate	filed	a	wrongful	death	action	against	a	company	and	
received judgment. However, the state legislature passed an 
act	to	provide	compensation	for	claims	for	wrongful	death	and	
physical	injury	against	the	company.	The	legislation	voided	all	
court	judgments	and	precluded	victims	from	filing	personal	
claims	against	the	company.	The	estate	received	compensation	
from	 the	 state	 under	 the	 legislation.	The	 IRS	 ruled	 that	
the compensation received under the legislation would be 
excludible	 from	 estate	 income	 under	 I.R.C.	 §	 104(a)(2).	
Ltr. rul. 201020004, Feb. 4, 2010; Ltr. rul. 201020005, 
Feb. 4, 2010; Ltr. rul. 201020015, Feb. 2, 2010; Ltr. rul. 
201020016, Feb. 2, 2010.
 DEBT INSTruMENTS.	The	 IRS	has	 issued	proposed	
regulations	relating	to	 the	modification	of	debt	 instruments	
that	clarify	the	extent	to	which	the	deterioration	in	the	financial	
condition	 of	 the	 issuer	 is	 taken	 into	 account	 to	 determine	
whether	a	modified	debt	instrument	will	be	recharacterized,	
under	Treas.	Reg.	§	1.1001-3	as	an	 instrument	or	property	
right that is not debt.  75 Fed. reg. 31736 (June 4, 2010).
 DEPENDENTS.	The	taxpayer	 	 lived	with	a	20-year	old	
niece	and	sister.	The	niece	was	a	full-time	high	school	student	
until	May	of	the	tax	year	and	worked	part-time	the	rest	of	the	
year.	The	sister	was	disabled	and	received	only	supplemental	
security	income	disability	payments.	Although	the	taxpayer	
received	some	assistance	from	another	sibling,	the	majority	
of	household	and	school	expenses	were	paid	by	the	taxpayer.	
The	taxpayer	claimed	a	dependency	exemption	for	the	niece	
but	the	exemption	was	denied	by	the	IRS	because	the	niece’s	
income exceeded the exemption amount. The court held 
that	the	exemption	would	be	allowed	because	the	IRS	failed	
to	prove	that	the	niece	provided	more	than	half	of	her	own	
support.  Bobo v. Comm’r, T.C. Memo. 2010-121.
 DISABILITY PAYMENTS.	The	 taxpayer	 retired	 from	
active	 duty	 as	 a	 police	 officer	 and	 applied	 for	 disability	
payments	which	were	denied.	The	taxpayer	received	payments	
from	a	pension	plan.	The	taxpayer	did	not	file	tax	returns	on	
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the	belief	that	the	pension	plan	payments	and	social	security	
benefits	were	not	taxable.	The	taxpayer	challenged	assessment	
of	taxes	on	the	payments	and	social	security	benefits	because	
the	taxpayer	was	disabled.	The	court	held	that	the	payments	
were	taxable	income	because	they	were	not	made	on	account	
of	 any	 disability.	The	 amount	 of	 pension	 payments	was	
sufficient	to	include	a	portion	of	the	social	security	benefits	
in taxable income. Lukovsky v. Comm’r, T.C. Memo. 2010-
117.
 DISASTEr LOSSES.  On	May	 3,	 2010,	 the	 President	
determined	 that	 certain	 areas	 in	Alabama	 are	 eligible	 for	
assistance	from	the	government	under	the	Disaster	Relief	and	
Emergency	Assistance	Act	(42	U.S.C.	§	5121)	as	a	result	of	a	
severe	storms	and	flooding,	which	began	on	April	24,	2010. 
FEMA-1908-Dr. On	May	4,	2010,	the	President	determined	
that	certain	areas	in	Tennessee	are	eligible	for	assistance	from	
the government under the Act as	a	result	of	severe	storms	and	
flooding	which	began	on	April	30,	2010. FEMA-1909-Dr. 
On	May	6,	2010,	the	President	determined	that	certain	areas	
in	Maryland	are	eligible	for	assistance	from	the	government	
under the Act as	a	result	of	severe	winter	storms	which	began	
on	February	5,	2010. FEMA-1910-Dr.  On	May	7,	2010,	
the	President	determined	that	certain	areas	in	California	are	
eligible	 for	 assistance	 from	 the	government	 under	 the	Act 
as	a	result	of	an	earthquake	which	began	on	April	4,	2010. 
FEMA-1911-Dr.  On	May	11,	2010,	the	President	determined	
that	certain	areas	in	Kentucky	are	eligible	for	assistance	from	
the government under the Act as	a	 result	of	 severe	 storms	
and	flooding	which	began	on	May	1,	 2010. FEMA-1912-
Dr.  On	May	12,	2010,	the	President	determined	that	certain	
areas	in	New	Hampshire	are	eligible	for	assistance	from	the	
government under the Act as	a	result	of	severe	storms	and	
flooding	which	 began	 on	March	 14,	 2010. FEMA-1913-
Dr.  On	May	13,	2010,	the	President	determined	that	certain	
areas	 in	South	Dakota	 are	 eligible	 for	 assistance	 from	 the	
government under the Act as	a	result	of	severe	winter	storms	
which began on April 2, 2010. FEMA-1914-Dr.  On	May	
13,	2010,	the	President	determined	that	certain	areas	in	South	
Dakota	are	eligible	for	assistance	from	the	government	under	
the Act as	a	result	of	severe	flooding	which	began	on	March	
10, 2010. FEMA-1915-Dr.  On	May	14,	2010,	the	President	
determined	that	certain	areas	in	Mississippi	are	eligible	for	
assistance	from	the	government	under	the	Act as	a	result	of	
severe	 storms	 and	flooding	which	began	on	May	1,	 2010. 
FEMA-1916-Dr.  Accordingly,	taxpayers	in	the	areas	may	
deduct	the	losses	on	their	2009	federal	income	tax	returns.	
See	I.R.C.	§	165(i).	
 DISCHArGE OF INDEBTEDNESS.	The	taxpayer	was	
a	financial	 institution	which	 offered	 asset	 sale	 installment	
contracts	to	consumers.	The	taxpayer	was	sued	in	a	class	action	
by	the	consumers	for	violation	of	state	law	in	the	collection	
activities	on	delinquent	contracts.	Under	a	settlement	with	the	
plaintiffs,	the	taxpayer	agreed	to	close	all	accounts	and	write	
off	all	balances.	The	taxpayer	sought	a	ruling	as	to	whether	
the	write	off	required	the	filing	of	Form	1099-C	to	all	plaintiffs	
to	report	discharge	of	indebtedness	income.	The	IRS	looked	at	
two regulations under I.R.C. § 6050P to determine whether an 
identifiable	event	occurred	to	trigger	discharge	of	indebtedness.	
Under	Treas.	Reg.	§	1.6050P-1(b)(2)(F),	an	identifiable	event	
exists	where	the	applicable	financial	entity	and	debtor	agree	to	
discharge	the	indebtedness	for	less	than	full	consideration.	The	
IRS	ruled	that	the	settlement	resulted	not	from	an	agreement	
between	the	parties	but	resulted	from	operation	of	state	law	in	
that	the	taxpayer	failed	to	follow	collection	procedures	required	
by	state	law;	therefore,	no	identifiable	event	occurred.	Under	
Treas.	Reg.	§	1.6050P-1(b)(2)(G),	a	discharge	of	indebtedness	
exists	 where	 a	 creditor	 discontinues	 collection	 activity	
pursuant	 to	a	decision	by	 the	creditor	or	a	defined	policy	of	
the	 creditor.	Again	 the	 IRS	 ruled	 that	 collection	 in	 this	 case	
occurred	by	operation	of	state	law	and	not	any	policy	of	the	
taxpayer;	 therefore,	 no	 discharge	 of	 indebtedness	 occurred	
requiring	issuance	of	a	Form	1099-C	to	the	plaintiffs.	Ltr. rul. 
201021018, Feb. 5, 2010.
 EXPENSE METHOD DEPrECIATION.	Under	changes	
included	in	the	Hiring	Incentives	to	Restore	Employment	Act	
of	2010,	Pub.	L.	No.	111-147,	124	Stat.	71	(2010),	for	taxable	
years	beginning	in	2010,	under	I.R.C.	§	179(b)(1)	the	aggregate	
cost	of	any	Section	179	property	a	taxpayer	may	elect	to	treat	as	
an	expense	cannot	exceed	$250,000.	Under	I.R.C.	§	179(b)(2),	
the	$250,000	limitation	is	reduced	(but	not	below	zero)	by	the	
amount	by	which	the	cost	of	Section	179	property	placed	in	
service	during	the	2010	taxable	year	exceeds	$800,000.	Rev. 
Proc. 2009-50, 2009-2 C.B. 617, which had announced the 
pre-HIRE	limits	for	2010	is	superseded.	rev. Proc. 2010-24, 
I.r.B. 2010-25.
 HEALTH SAVINGS ACCOuNTS.	For	tax	years	beginning	
after	December	 31,	 2006,	 the	maximum	annual	HSA	 is	 the	
indexed	statutory	amount,	without	reference	to	the	deductible	
of	 the	 high	 deductible	 health	 plan.	 For	 calendar	 year	 2011,	
the limitation on deductions under I.R.C. §	223(b)(2)(A)	for	
an	individual	with	self-only	coverage	under	a	high	deductible	
health	plan	is	$3,050	($6,150	for	family	coverage).	For	calendar	
year	2011,	a	“high	deductible	health	plan”	is	defined	under	I.R.C.	
§	223(c)(2)(A)	as	a	health	plan	with	an	annual	deductible	that	is	
not	less	than	$1,200	for	self-only	coverage	or	$2,400	for	family	
coverage,	and	the	annual	out-of-pocket	expenses	(deductibles,	
co-payments,	 and	other	 amounts,	 but	 not	 premiums)	 do	not	
exceed	$5,950	 for	 self-only	 coverage	 or	 $11,900	 for	 family	
coverage.  rev. Proc. 2010-22, 2010-1 C.B. 747.
 HYBrID MOTOr VEHICLE CrEDIT.	The	 IRS	 has	
issued a notice that announced the credit phase-out schedule 
for	new	advanced	lean	burn	technology	motor	vehicles	and	new	
qualified	hybrid	passenger	automobiles	and	light	trucks	sold	by	
Volkswagen	Group	of	America.
              Credit  Amount
Years	 Model	 7/1–12/31/10	 After	12/31/10
2009		Audi	Q7	3.0L	TDI	 $575	 $0
2010  Audi Q7 3.0L TDI $575 $0
94	 Agricultural	Law	Digest
2010  Audi A3 2.0L TDI $650 $0
2010		Volkswagen	Golf	2.0L	TDI(automatic)	 $850	 $0
2010		Volkswagen	Golf	2.0L	TDI(manual)	 $650	 $0
2009		Volkswagen	Jetta	2.0L	TDI	Sedan	 $650	 $0
2010		Volkswagen	Jetta	2.0L	TDI	Sedan	 $650	 $0
2009		Volkswagen	Jetta	2.0L	TDI	SportWagon	 $650	 $0
2010		Volkswagen	Jetta	2.0L	TDI	SportWagon	 $650	 $0
2009		Volkswagen	Touareg	3.0L	TDI	 $575	 $0
2010		Volkswagen	Touareg	3.0L	TDI	 $575	 $0
Notice 2010-42, 2010-1 C.B. 733.
 INNOCENT SPOuSE. The	taxpayer	was	assessed	taxes	
owed	for	tax	years	when	the	taxpayer	was	married	to	a	former	
spouse.	A	 portion	 of	 the	 taxes	 assessed	 resulted	 from	 the	
spouse’s	liabilities	for	taxable	income	from	the	spouse’s	share	
of	income	from	pass-through	entities.	Although	the	taxpayer	
had	taken	over	the	finances	of	the	couple	during	the	tax	years	
in	 issue,	 the	 taxpayer	was	 unable	 to	 get	 any	 information	
from	the	pass-through	entities	and	had	no	way	to	obtain	the	
information.	The	court	held	that	the	taxpayer	was	entitled	to	
equitable	innocent	spouse	relief	because	the	taxpayer	had	no	
knowledge	of	the	missing	income,	except	for	a	portion	which	
was	actually	distributed	to	the	taxpayer	and	spouse.		Jones v. 
Comm’r, T.C. Memo. 2010-112.
 PASSIVE ACTIVITY LOSSES. The	Court	 of	 Federal	
Claims	issued	a	summary	judgment	opinion	in	Thompson	v.	
U.S.,	87	Fed.	Cl.	728	(Fed.	Cl.	2009),	concluding	that	LLC	
interests	are	not	“limited	partnership	interests”	for	purposes	
of	Treas.	Reg.	 §	 1.469-5T(e)(3)(i)	 .	The	Thompson court 
joined Garnett v. Comm’r, 132 T.C. 19 (2009) and Gregg v. 
U.S. , 186 F. Supp. 2d 1123 (D. Or. 2000) as the third case to 
rule against the position that an interest in an LLC is a limited 
partnership	interest	under	Treas.	Reg.	§	1.469-5T(e)(3)(i).	See	
Harl, “The	Tax	Court	and	the	U.S.	Court	of	Federal	Claims	
Agree:	Members	of	LLCs	and	LLPs	Are	Not	to	be	Treated	as	
Limited	Partners,”	20	Agric. L. Dig.	113	(2009).	The	IRS	has	
acquiesced in the result in Thompson. AOD-2010-2, May 24, 
2010.
 PArTNErSHIPS
	 ADMINISTRATIVE	ADJUSTMENTS.	The	U.S.	Supreme	
Court	has	denied	certiorari	 in	 the	 following	case.	 	The	 IRS	
filed	a	final	partnership	administrative	adjustment	more	than	
three	years	after	the	partnership	filed	its	return	but	less	than	
three	 years	 after	 the	 partners	 filed	 individual	 income	 tax	
returns	 claiming	net	 operating	 loss	 carryforwards	 based	on	
the partnership return. The partnership claimed that the FPAA 
was	barred	by	the	three	year	limitation	period	of	I.R.C.	§	6501.	
The	court	held	that	I.R.C.	§	6229	did	not	limit	the	assessment	
period	for	partnership	items	for	which	an	individual	partner’s	
tax	year	was	still	open	for	assessments.	Curr-Spec partners, 
L.P. v. Comm’r, 2009-2 u.S. Tax Cas. (CCH) ¶ 50,578 (5th 
Cir. 2009), aff’g, T.C. Memo. 2007-289.
 TrAVEL EXPENSES.	The	taxpayer	claimed	automobile	
mileage and other travel expense deductions in regard to 
a	 business	 providing	 physical	 therapy	 services.	The	 IRS	
disallowed	a	portion	of	the	deductions	for	lack	of	substantiation.	
Despite several court approved continuances to enable the 
taxpayer	to	obtain	supporting	documents,	the	taxpayer	failed	
to	 provide	 any	 substantiation	 of	 the	 expenses,	 other	 non-
contemporaneously	constructed	travel	logs.	The	court	upheld	the	
IRS	disallowance	of	the	deductions	for	lack	of	substantiation.	
Heller v. Comm’r, T.C. Memo. 2010-116.
 WITHHOLDING TAXES.	The	U.S.	Supreme	Court	 has	
granted	certiorari	in	the	following	case.	 	The	taxpayers	were	
nonprofit	corporations	which	offered	graduate	medical	education	
programs	 for	medical	 residents	 and	 fellows.	The	 residents	
were	enrolled	in	courses,	performed	research	and	participated	
in teaching rounds, receiving grades, conducting evaluations 
and	performing	certification	at	 the	end	of	 the	program.	 	The	
residents	performed	medical	services	for	more	than	40	hours	
per	week	 and	 received	 stipends	 to	 help	 offset	 the	 cost	 of	
enrollment.	The	taxpayers	did	not	withhold	or	pay	FICA	taxes	
on the stipends, arguing that the stipends were exempt under 
I.R.C.	 §	 3121(b)(10)	 as	 amounts	 paid	 to	 students.	The	 IRS	
issued	 regulations	which	 restricted	 the	 I.R.C.	 §	 3121(b)(10)	
exemption	to	organizations	with	a	primary	purpose	of	education	
and	for	part-time	employment	only.	The	 trial	court	held	 that	
the	 regulations	were	 invalid	 as	 improperly	 restricting	 the	
exemption	beyond	 the	 statute.	The	 appellate	 court	 reversed,	
holding the regulations consistent with other FICA exceptions 
which	focused	on	part-time	employment.	 Mayo Foundation 
for Medical Education and research v. united States, 2009-1 
u.S. Tax Cas. (CCH) ¶ 50,432 (8th Cir. 2009), rev’g, 2007-2 
u.S. Tax Cas. (CCH) ¶ 50,577 (D. Minn. 2007).
	 The	IRS	has	issued	the	newly	revised	payroll	tax	form	that	
most	eligible	employers	can	use	 to	claim	 the	special	payroll	
tax	exemption	that	applies	to	many	new	workers	hired	during	
2010.	Designed	 to	 encourage	 employers	 to	 hire	 and	 retain	
new	workers,	 the	payroll	 tax	exemption	and	 the	 related	new	
hire	retention	credit	were	created	by	the	Hiring	Incentives	to	
Restore	Employment	(HIRE)	Act	signed	by	President	Obama	
on	March	18.		Employers	who	hire	unemployed	workers	after	
Feb.	3,	2010,	and	before	Jan.	1,	2011	may	qualify	for	a	6.2-
percent	payroll	 tax	incentive,	 in	effect	exempting	them	from	
the	 employer’s	 share	 of	 Social	 Security	 tax	 on	wages	 paid	
to	these	workers	after	March	18.	This	reduction	will	have	no	
effect	on	the	employee’s	future	Social	Security	benefits.	The	
employee’s	 6.2	 percent	 share	 of	Social	Security	 tax	 and	 the	
employer	 and	 employee’s	 shares	 of	Medicare	 tax	 still	 apply	
to	all	wages.	In	addition,	for	each	qualified	employee	retained	
for	at	least	a	year	whose	wages	did	not	significantly	decrease	
in	the	second	half	of	the	year,	businesses	may	claim	a	new	hire	
retention	credit	of	up	to	$1,000	per	worker	on	their	income	tax	
return.	How	to	Claim	the	Payroll	Tax	Exemption:	Form	941,	
Employer’s	QUARTERLY	Federal	Tax	Return,	revised	for	use	
beginning	with	 the	 second	calendar	quarter	of	2010,	will	be	
filed	by	most	 employers	 claiming	 the	payroll	 tax	 exemption	
for	wages	paid	to	qualified	employees.	The	HIRE	Act	does	not	
allow	employers	to	claim	the	exemption	for	wages	paid	in	the	
first	quarter	but	provides	for	a	credit	in	the	second	quarter.	The	
(2008). Cowan, “Conservation reserve Program: Status 
and Current Issues, Order Code rS21613, May 20, 2010. 
 INFOrMATION rETurNS. 	In	remarks	to	the	American	
Payroll	Association	 on	May	 27,	 2010,	 IRS	Commissioner,	
Douglas	H.	Shulman	commented	on	the	requirements,	new	in	
2012,	for	filing	Form	1099	for	all	business	purchases	of	$600	
or	more:	“	.	.	.	Congress	also	recently	passed	a	new	information	
reporting	provision	requiring	expanded	information	reporting	
on	payments	made	 from	businesses	 to	 corporations,	 and	on	
payments	businesses	make	for	goods.		This	new	information	
reporting	 requirement	 applies	 if	 businesses	 pay	 a	 single	
entity	$600	or	more	per	year	 in	aggregate	for	 these	 types	of	
transactions starting in 2012.  While businesses do not need 
to	file	information	returns	on	these	payments	until	January	of	
2013,	business	groups	–	particularly	those	that	represent	small	
businesses - have raised concerns about the burden that this new 
provision	may	impose.		I	want	to	assure	the	business	community	
that	the	IRS	will	look	for	opportunities	to	minimize	burden	and	
avoid	duplicative	reporting.		That	is	why	we	will	be	spending	the	
next	several	months	soliciting	input	from	businesses	of	all	types	
and	sizes	before	proposing	regulations	to	implement	the	law.	
We	will	also	look	to	service	providers	who	help	those	businesses	
understand and adapt to new laws and regulations, to help us 
craft	a	process	that	is	as	efficient	as	possible.		We	know	that	there	
is	no	“one-size-fits-all,”	so	we	want	to	hear	your	ideas.		At	the	
risk	of	getting	ahead	of	the	game,	I	wanted	to	share	with	you	just	
one	example	of	how	we	are	analyzing	this	provision,	and	looking	
for	opportunities	to	streamline	implementation	and	minimize	
burden.		We	plan	to	use	our	administrative	authority	to	exempt	
from	 this	 new	 requirement	 business	 transactions	 conducted	
using	 payment	 cards	 such	 as	 credit	 and	 debit	 cards.		These	
transactions	will	already	be	covered	by	reporting	requirements	
on	payment	card	processors,	so	there	is	no	need	for	businesses	
to	report	them	as	well.		So,	whenever	a	business	uses	a	credit	or	
debit card, there will be no new burden under the new law.   I 
realize	that	this	exemption	covers	a	specific	set	of	transactions,	
and	you	probably	have	lots	more	questions.		But	I	share	this	
idea	with	you	as	an	example	of	where	we	are	headed,	not	as	a	
complete	implementation	plan.		For	that	we	will	look	forward	
to	dialog	and	input	from	the	business	community	in	the	coming	
months.  As we proceed with our planning, we won’t hesitate to 
consider	alternate	approaches,	including	working	with	Congress	
to	address	any	potential	implementation	issues	that	may	arise	
during	this	process.	.	.	.”	Ir-2010-068.
 TAX rETurN PrEPArErS. CCH reports that Karen L. 
Hawkins,	director,	 IRS	Office	of	Professional	Responsibility	
(OPR)	has	stated	that	paid	tax	return	preparers	will	“indeed…be	
subject	 to	 all	 of	 the	 provisions	 of	Circular	 230,”	 including	
the procedural and due process provisions. Federal Tax Day 
- Current, I.2. “Paid return Preparers Will Be Subject to 
Circular 230, IrS OPr Director Says,” (Jun. 3, 2010).
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instructions	for	the	new	Form	941	explain	how	this	credit	for	
wages	paid	from	March	19	through	March	31	can	be	claimed	
on the second quarter return. The HIRE Act requires that 
employers	get	a	signed	statement	from	each	eligible	new	hire,	
certifying	under	penalties	of	perjury,	that	he	or	she	was	not	
employed	for	more	than	40	hours	during	the	60	days	before	
beginning	employment	with	that	employer.	Employers	can	use	
new	Form	W-11,	Hiring	Incentives	to	Restore	Employment	
(HIRE)	Act	Employee	Affidavit,	released	last	month,	to	meet	
this	 requirement.	Though	 employers	 need	 this	 certification	
to	 claim	both	 the	 payroll	 tax	 exemption	 and	 the	 new	hire	
retention	credit,	they	do	not	file	these	statements	with	the	IRS.	
Instead,	they	must	retain	them	along	with	other	payroll	and	
income	tax	records.	Family	members	and	other	relatives	do	not	
qualify	for	either	of	these	tax	benefits.	Businesses,	agricultural	
employers,	tax-exempt	organizations,	tribal	governments	and	
public	colleges	and	universities	all	qualify	to	claim	the	payroll	
tax	exemption	for	eligible	newly-hired	employees.	Household	
employers	and	federal,	state	and	local	government	employers,	
other than public colleges and universities, are not eligible. 
Ir-2010-64.
	 The	IRS	has	announced	a	change	in	procedures	for	individual	
payees	to	follow	to	obtain	validation	of	social	security	numbers	
(“SSNs”)	from	the	Social	Security	Administration	to	prevent	
or	 stop	backup	withholding	under	 I.R.C.	§	3406	 following	
receipt	of	a	second	“B	notice”	from	a	payor.	Ann.	2010-41,	
I.r.B. 2010-25.
NuISANCE
 rIGHT-TO-FArM.	The	plaintiffs	owned	land	next	to	the	
defendants’	dairy.	The	plaintiffs	filed	a	suit	in	nuisance	and	
trespass	against	the	defendants	because	animal	waste	flowed	
on	to	the	plaintiffs’	land	after	two	rains.	The	defendants	argued	
that	the	case	was	prohibited	under	the	Texas	right-to-farm	act,	
Tex.	Agric.	Code	Ann.	§	251.004(a).	The	trial	court	agreed	and	
entered	summary	judgment	for	the	defendants.		The	plaintiffs	
argued	on	appeal	that	the	right-to-farm	provision	applied	only	
to	 nuisance	 actions;	 therefore,	 the	 trespass	 action	was	 not	
prohibited. The court noted that both nuisance and trespass 
involved	the	invasion	of	a	neighbor’s	property;	therefore,	the	
right-to-farm	provision	includes	a	prohibition	of	both	nuisance	
and trespass actions. Ehler v. LVDVD, L.C., 2010 Tex. App. 
LEXIS 1850 (Tex. Ct. App. 2010).
IN THE NEWS
 2008 FArM BILL TAX PrOVISIONS. The Congressional 
Research	 Service	 has	 issued	 another	 report	 including	 a	
short	 discussion	of	 the	 self-employment	 tax	 aspects	 of	 the	
Conservation	Reserve	 Program.	 	The	 description	 of	 the	
tax	 treatment	 of	CRP	payments	 is	 not	 accurate.	 See	Harl,	
“Congressional	Research	 Service	Report	 to	Congress	 on	
CRP	 Is	 Incomplete	 and	Misleading,”	 19	Agric. L. Dig. 57 
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FArM INCOME TAX, ESTATE AND 
BuSINESS PLANNING SEMINArS
by Neil E. Harl
January 3-7, 2011
Sheraton keauhou Bay resort & Spa 
kailua-kona, Big Island, Hawai’i. 
	 Spend	a	week	in	Hawai’i	in	January	2011	and	attend	a	world-class	seminar	on	Farm	Income	Tax,	Estate	and	Business	Planning	
by	Dr.	Neil	E.	Harl.		The	seminar	is	scheduled	for	January	3-7,	2011	at	Kailua-Kona,	Big	Island,	Hawai’i,	12	miles	south	of	the	
Kona International Airport.
 Pre-registration Deposit: Again	this	year	we	are	asking	for	advance	attendance	commitment	before	contracting	with	the	
hotel.	If	you	plan	to	attend	the	seminar,	please	send	your	name,	address,	phone	number	and	e-mail	address	with	a	check	for	$100	
to	Agricultural	Law	Press,	P.O.	Box	835,	Brownsville,	OR	97327.	If	insufficient	people	send	in	their	checks,	we	will	cancel	
the	seminar	and	return	your	deposit.	If	a	sufficient	number	of	people	do	send	in	their	deposits,	the	seminar	will	be	held	and	the	
deposits	will	become	non-refundable	and	used	to	decrease	the	registration	fee	by	$100.	The	decision	whether	to	hold	the	seminar	
will	be	made	on	July	10,	2010	so	please	mail	your	deposit	by	July	6,	2010.	
	 Seminar	sessions	run	from	8:00	a.m.	to	12:00	p.m.	each	day,	Monday	through	Friday,	with	a	continental	breakfast	and	break	
refreshments	included	in	the	registration	fee.	Each	participant	will	receive	a	copy	of	Dr.	Harl’s	400+	page	seminar	manual	Farm 
Income Tax: Annotated Materials	and	the	600+	page	seminar	manual,	Farm Estate and Business Planning: Annotated Materials, 
both	of	which	will	be	updated	just	prior	to	the	seminar.
Here	is	a	sample	of	the	major	topics	to	be	covered:
	 •	Farm	income	items	and	deductions;	losses;	like-kind	exchanges;	and	taxation	of	debt	including	the	Chapter	12	bankruptcy	
tax provisions.
	 •	Income	tax	aspects	of	property	transfer,	including	income	in	respect	of	decedent,	installment	sales,	private	annuities,	self-
canceling	installment	notes,	and	part	gift/part	sale	transactions.
 • Introduction to estate and business planning.
	 •	Co-ownership	of	property,	including	discounts,	taxation	and	special	problems.
	 •	Federal	estate	tax,	including	alternate	valuation	date,	special	use	valuation,	handling	life	insurance,	marital	deduction	planning,	
disclaimers,	planning	to	minimize	tax	over	deaths	of	both	spouses,	and	generation	skipping	transfer	tax.
	 •	Gifts	and	federal	gift	tax,	including	problems	with	future	interests,	handling	estate	freezes,	and	“hidden”	gifts.
	 •	Organizing	the	farm	business—one	entity	or	two,	corporations,	general	and	limited	partnerships	and	limited	liability	companies,	
including recent developments in handling LLC losses.
 •  Recent legislative tax provisions.
	 The	seminar	registration	fee	is	$645	for	current	subscribers	to	the	Agricultural Law Digest, the Agricultural Law Manual or 
the Principles of Agricultural Law.	The	registration	fee	for	nonsubscribers	is	$695.		For	more	information	call Robert Achenbach 
at 541-466-5544 or e-mail at robert@agrilawpress.com.
